
Chapter 3 

 

JD/MBA, page 56: The Make-or-Buy Decision and its Legal Incidents 
 

 The two readings appearing below address the make-or-buy decision.  Reading 
One (the Gutterman excerpt) does so generally.  Reading Two court discusses the 
notion that someone who intends to enter a contract with a corporation signals an 
intention not to hold any individual personally liable.  It is at least arguable that many 
laypersons have formed no intent on this matter at all.  The reading referred to in the 

online Supplement is Reading Four (Schwartz) is specific to the context of in-house counsel. 
 

Reading One  

This reading provides a summary of the considerations going into make-or-buy decisions.  

BUSINESS TRANSACTIONS SOLUTIONS § 357:8 

Alan Gutterman  

Copyright ©, 2016 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 

§ 357:8. Make-or-buy decision 

Purchasing managers are constantly confronted with deciding whether to retain 

manufacturing responsibility for a component internally or outsource the item—the so-called 

“make-or-buy decision.” When making the decision, a variety of factors should be 

considered. For example, internal manufacturing may make the most sense when it is the 

lowest cost alternative in relation to outside suppliers. When computing potential cost 

savings, consideration should be given to opportunities to use excess plant capacity to absorb 

fixed overhead costs. Making the component may also be advisable when the company is 

looking to integrate plant operations and/or needs to exercise direct control over the 

performance and quality of the components. In some cases, goods must be manufactured 

internally due to the absence of reliable sources in the marketplace. Finally, companies often 

elect to manufacture products based on so-called “critical technology,” which includes any 

technology, be it a component, material or process, which is critical to the survival of a major 

product of the company. In those situations, internal manufacturing, or perhaps an exclusive 

supply arrangement with a trusted supplier, is the preferred choice to avoid the possibility 

that the technology will be leaked outside the firm. 

On the other hand, outsourcing may be the preferred strategy where the company lacks the 

internal production facilities or capacity or where the anticipated cost savings from using a 

third party are substantial. Companies also tend to prefer outside suppliers when the 

anticipated volume requirements are relatively small and orders are sporadic. Also, the use of 

a supplier may be dictated by the need to gain access to the supplier's specific technology and 

know-how in a particular area. Companies may also opt for a supplier relationship in order to 

be sure that they have a second source for internally produced components, which may be 

valuable in situations where the company is not able to keep up with its own demand. 

 



Decisions about outsourcing can also be made on the basis of the technology underlying the 

specific products or the manufacturing process. For example, while the technology may not 

be “critical,” it may still be prudent in some cases to restrict the disclosure of information as 

to how the technology is specifically used or applied by the company in its products. If 

possible, marginal technologies should be the subject of a strong relationship with an outside 

supplier. On the other hand, if the good is essentially a commodity item, technology will not 

generally be a factor and outsourcing can be based on commercial business criteria, such as 

pricing flexibility and delivery performance. 

___________________________________________________________________________ 

Reading Two  

This is an interesting reading about the trend of corporations turning to in-house legal 

counsel. 

To Make or to Buy: In-House Lawyering and Value Creation 

 Steven L. Schwarcz  

Journal of Corporation Law  
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I. Introduction 

Improvements in reputation and skill of in-house lawyers and the recent growth of in-house 

legal departments mark a watershed in legal demographics. Although a need remains for 

outside law firms, especially in litigation, the relative distribution of work has changed. 

There has been a substantial shift towards more in-house lawyer transactional work in the 

past decade, with one survey showing approximately 68% of transactions currently lawyered 

in-house. Some large companies now rely almost exclusively on in-house counsel for their  

transactional legal work. Sears, for example, began building up its in-house legal department 

in the late 1990s, adding lawyers in areas like securities, tax, and real estate. In real estate, its 

goal was to handle transactions from the beginning to the end. Many other companies have 

legal departments numbering in the hundreds, providing internally many of the same skills 

available from large outside law firms. This Article examines the shift from outside to in-

house “transactional lawyering”--meaning the structuring, negotiating, contract drafting, 

advisory, and opinion-giving process leading to “closing” a commercial, financing, or other 

business transaction. The shift appears to reflect a transformation in the relative value 

provided by in-house and outside transactional lawyers. This Article uses empirical research 

and economic theory to examine that transformation, analyzing why in-house lawyers are 

taking over, and whether they are likely to continue to take over, the functions and roles of 

outside transactional lawyers. The findings suggest, among other things, that in-house 

lawyers may now be performing work as high in quality as outside lawyers and that the 

reputational value of outside lawyers may be significantly diminishing. At the same time, 

however, the shift to in-house lawyering may well be starting to slow and approach an 

equilibrium state. Because this Article focuses on transactional lawyering, subsequent 

references to “lawyer,” “counsel,” “lawyering,” and the like refer to lawyering in a 

transactional context. This Article does not address such non-transactional lawyering roles as 



litigation, lobbying, or compliance work because those roles do not normally involve, as 

does transactional lawyering, head-to-head competition between outside and in-house 

counsel. Also, this Article assumes that lawyers generally provide value in business 

transactions, and thus does not address such issues as whether lawyers add value compared 

to having no lawyers involved in such transactions. Recent research confirms that lawyers do 

indeed add value. 

… 

VI. Conclusions 

Various factors have contributed to the in-house lawyering transformation of the past few 

decades. The shift may initially have been triggered by changes in technology, such as the 

advent of computers and the Internet, creating logistical economies of scale by helping to 

routinize in-house legal work and by providing substitutes for law firm libraries. A portion 

of this shift also may have been triggered by disintermediation, the recognition that 

companies can avoid the profit component charged for outside legal services by bringing 

lawyers in-house. Once begun, this transformation may have been accelerated through a 

feedback loop. At a time of relatively few in-house counsel, lawyers working in-house had a 

limited market for their skills, so the best lawyers tended to work at outside law firms. As 

more lawyers came in-house, however, their employers provided incentives--such as better 

quality of life and working conditions--to attract and keep the best of them, thereby 

minimizing training and replacement costs. Those incentives attracted even higher quality 

lawyers to in-house work, which in turn motivated companies to provide even greater 

incentives and expanded the market for in-house lawyer skills. The result is that, at present, 

companies generally regard in-house and outside lawyers as providing roughly the same 

quality of work. Companies also regard in-house lawyers as slightly more responsive than 

outside lawyers. Furthermore, with large and sophisticated in-house legal staffs, companies 

are now better able to cut through the information asymmetries that previously existed 

between clients and outside counsel regarding the expertise needed to perform transactions, 

enabling companies to better assess when outside lawyers are worth hiring. Although there 

are reasons to believe the transformation to in-house lawyering is starting to slow and 

approach an equilibrium state, the transformation may well continue for some time. Outside 

law firms are nonetheless assured of at least some future niche. They always will be needed 

to help smooth out fluctuating transactional workloads that, if addressed by hiring in-house 

counsel, would result in future excess capacity, as well as to provide complex or unusual 

expertise that a company may not have in-house. In the near term, outside firms enjoy some 

reputational advantages over in-house lawyers because perceptions change slowly. 

Companies also may want to employ outside counsel at least occasionally in order to retain 

the benefits associated with continually examining and accessing outside opportunities 

through repeated contracting, as well as to remove incentives from in-house counsel to 

protectively hide or misrepresent true outside counsel opportunities. On the other hand, the 

transformation to in-house lawyering could reverse under various scenarios. For example, in-

house lawyering would become less attractive, and in-house lawyer competence would 

correspondingly fall, if companies reduce the quality of life benefits that have been attracting 

lawyers to relatively low paying in-house jobs. To some extent, that may already be 

happening. The transformation also might reverse if in-house costs increase, a real 

possibility insofar as in-house salaries may be artificially low because of a path dependence. 

Similarly, the transformation may reverse or at least slow if the real costs of in-house 

counsel become more transparent to senior management; cost differentials between outside 



and in-house counsel are sometimes artificially magnified by lack of the latter's 

transparency. It is even conceivable that the real costs of the transformation to in-house 

lawyering may sometimes exceed the costs of using outside counsel, and that part of the 

transformation might have resulted from such irrational factors as general counsel “empire 

building,” a herd mentality in building up legal departments, or even managerial over-

consumption of legal services as a result of the very proximity of managers and in-house 

lawyers. Some overinvestment in in-house legal departments would not be surprising, given 

that the market imperfections of using outside counsel do not clearly appear to justify the 

degree of transformation that has taken place. This Article also reveals ways in which 

companies can improve their utilization of lawyers and in which outside counsel can 

improve their competitive positions vis-à-vis in-house counsel. Regarding the former, the 

decision to assign lawyers to work on a given transaction is customarily made by the 

company's general counsel, who often is also responsible for hiring the in-house legal staff. 

This inherent conflict of interest can bias a general counsel in favor of assigning in-house 

lawyers even when an outside law firm could be more effectively utilized. How companies 

might mitigate this bias, such as by making different individuals responsible for the hiring 

and assigning decisions, is an interesting question for further inquiry. Outside lawyers, on 

the other hand, dramatically disregard learning-curve costs, which could be mitigated by 

developing institutional knowledge about the law firm's clients and teaching that knowledge 

to new lawyers. Outside lawyers additionally may want to be more sensitive to the 

importance that clients attach to timely availability and responsiveness. In that context, they 

might even try to get involved at earlier stages of client transactions, perhaps by offering to 

charge lower rates during a transaction's structuring phase. Outside lawyers also may want to 

pay attention to the fact that companies cannot compete for high quality in-house counsel 

based on monetary compensation but can (and do) compete based on the better lifestyle of 

in-house lawyers. Law firms thus can advance their viability by improving the quality of life 

of their own lawyers. Outside lawyers do seem to understand, however, the importance of 

matching their expertise to complex or unusual client transactions. Top law firms, for 

example, are beginning to concentrate their efforts in just a few categories of highly complex 

and usually non-recurrent deals, such as mergers and acquisitions, corporate finance, 

structured finance, and project finance. Finally, this Article suggests a possible change in 

legal education. Traditionally, legal ethics classes are taught from the standpoint of outside 

lawyers working at law firms that are independent from their clients. In-house lawyers, 

however, work for the very companies that are their clients, arguably necessitating that 

ethics be revisited from that quite different perspective. 

 

 


